PETROOCRP.
WLLIAMH DM S

| BLA 97-543, 97-548 Deci ded March 24, 2000

Appeal s froma deci sion of the New Mexico Sate (fice, Bureau of
Land Managenent, establishing oil and gas production reporting
requi renents. (NV SR 07-19.

Rever sed.

1 Q| and Gas Leases: Generally--Q1 and Gas Leases:
Lhit and Gooperative Agreenents

For onshore operations, the Gongressional grant of
authority, found at 30 US C ' 226(m) (1994),

aut hori zes the Secretary to approve the conbi ni ng
of units and participating areas for conservation
r easons.

2. Q| and Gas Leases: Whit and Gooperative Agreenents

Aunit agreenent rmay not be unilaterally reforned
by BLMto include | and whi ch has not been conmitted
to the unit agreenent.

3. Q| and Gas Leases: Whit and Gooperative Agreenents

Qhce a unit operating agreenent has becone
effective BLMI acks authority to anend the
agreenent W thout the parties' consent.

APPEARANCES. Von A Martin, Bsq., klahoma Aty, (klahoma, for PetroQorp;
WlliamH Hiffrman, Esq., Tulsa, klahoma, for WlliamH Davis; Gant L.
Vaughn, Esg., dfice of the Regional Solicitor, Southwest Region, Santa Fe,
New Mexi co, US Departnent of the Interior, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
h March 21, 1997, the Associate D strict Manager, Tul sa O strict
Gfice (TDQ, Bureau of Land Managenent (BLM, issued an order to WIIliam

H Davis (Davis), operator of communitization agreenent (CA) KNV 75348,
giving specific instructions on howto report oil and gas
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production fromthe communitization area subject to agreenent QKN 75348.
By letters dated March 19, 1997, and March 24, 1997, the TDOissued a
simlar order to PetroGorp, operator of the Hunter Msener Sand Uhit
Agreenent (Lhit Agreenent) QNM 75408X agai n providing instructions on how
toreport oil and gas production under its unit agreenent. The Hunter
Msener Lhit is part of the original land area wthin the CA approved by
BLMeffective August 26, 1991, for the purpose of prinary production from
several formations. The result of the reporting instructions provided to
Davis and PetroCorp, according to these appellants, is that Federal mineral
rights have been conmngled wth production fromDavis' Burl #1 well,

notw thstanding that the Burl #1 well lies outside the Federal unit.
Applying this argunent to its situation, PetroCorp concludes that, if BLMs
reporting instructions are valid, PetroCorp has al ready overpai d nore than
$36,000 in royalties on production fromthe Hinter Msener Lhit.

As brief background, the record reflects that the CA operated by
Davis and PetroCorp, includes all of sec. 7 of T. 27 N, R 10 W, Indi an
Meridian, Alfalfa Gounty, klahoma. The CA communitized ei ght fornations,
i ncludi ng the Tonkawa, (ottage G ove, Mssissippi Chat, Mssissippi Ling,
Msener, Mola and WIcox. The Hunter Msener Lhit, was approved by TDO
effective July 15, 1994, and includes lands in the E2, N8, and N2 of the
S of sec. 7, T. 27 N, R 10 W, Indian Meridian. The Hunter M sener
Lhit is a secondary recovery unit, limted to production fromthe M sener
Sands Formation. Q1 July 20, 1994, the kIl ahona Corporation Conm ssi on
approved the Hunter Msener Lhit Vést. This unit is alsolimted to
production fromsecondary recovery wthin the Msener Sands Fornation and
it includes the lands in sec. 7 not nade a part of the Hunter Msener Lhit.

In his April 8, 1997, letter requesting admnistrative review (Davis
RAR of the March 21 order, Davis states that there are no Federal lands in
the Huinter Msener Vést Lhit, as the Federal lands in sec. 7 are in the
Hinter Msener Lhit, rmanaged by PetroCorp. (Davis RARat 1.) Davis argues
that if BLMnaintains that the CA applies to the production fromthe Hinter
Msener Wst Lhit and his Burl #1-7 well, the Hunter Msener Vst Uhit
owners shoul d share in the production fromany other well in sec. 7. Id.
at 2. As aresult, Davis clains, BLMnust share ratably all revenues it
recei ves fromthe Hinter Msener Lhit wth the other owners in sec. 7 on a
640-acre basis. 1d. In effect, Davis clains, the BLMposition

ignores the fact it is receiving its proportionate share of
revenues attributable toits interest. In order to conply wth
the decision, owlers in the Hinter Vést Lhit will have to
dilute their interest to pay the BLMand in return the BLMw | |
not share its revenues fromthe Huinter Lhit wth those owners.
This positionis patently unfair inlight of the fact the BLM
isreceiving its fair share of revenues attributable to its
interest and in ny opinion anounts to hi ghway robbery.
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Id. Inits April 9, 1997, letter (Letter) to the New Mexico Sate
Drector, PetroCorp stated:

If the Decision letter of March 24, 1997 requires
PetroQorp to do anything other than report production and pay
royalties fromthe Hinter Msener Lhit (QKNW5408X), then
pl ease register this letter as our request for an
admni strative review

V¢ trust that you can understand our confusion in this
natter as PetroCorp al ready reports production and pays
royalties to the M on the Hunter Msener Lhit in accordance
w t h CGKNW508X

(Letter at 1.)

The New Mexi co Deputy Sate Drector's July 16, 1997, decision
(Deci sion), here under appeal, which upheld the TDO orders, stated, in
pertinent part:

PetroQorp is properly reporting production to the CA from
the Hunter Msener Lhit and they are in conpliance wth the
TDOs order. It nust be noted that MVB is the sol e agency
wthin the Departnent of Interior responsible for the
collection of royalties. TDOs authority is limted to
production accountability. TDOs order to PetroCorp nust
therefore be nodified to elimnate the reference to "* * *
paynent of royalties * * * "

Qders of the klahoma Corporation Gommissi on cannot
super sede prior existing agreenents, unless the parties to
those aut hori ze the change. The case file contai ns no evi dence
that the BLMand the operator nutual |y consented to termnation
or nodi fication of the CA The continued exi stence of the CA
is al so supported by production reporting fromthe Gunewal d 1-
7 well and all ocati on of Msener Formation production fromthe
Hinter Msener Lhit. Based on these facts, it is our decision
that the CArenains in effect and production of communitized
subst ances nust be al |l ocated according [to] the CA's allocation
schedul e.

The issues remai ning are what constitutes comunitized
substances and if they should be allocated to the CA V¢ agree
that production fromwelI's produci ng from comunitized
formations other than the Msener Fornation, such as fromthe
Mssissippian Line in the Gunewald 1-7, shoul d be allocated to
the CA Snce the CAand the unit contracts are still in
effect intheir original form we also determne that there is
a Federal interest in both the Huinter Msener Lhit and the
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Hinter Msener Wst Lhit. Al production fromthe M sener
Formation fromthe Hinter Msener Lhit and Hunter Msener Vést
Lhit nust be allocated to tracts in coomon wth the CA The CA
al l ocation schedul e would then allocate the unit production to
each tract in the CA

(Decision at 2.)

Inits Notice of Appeal (N filed August 20, 1997, and dated August
14, 1997, PetroCorp stated that its understanding of the BLMDecision is
t hat

it isthe BLMs position that by virtue of the CAits mneral
rights have been "commingl ed” wth all other mneral owners
under Section 7-27N-10W As such, and even though your rights
donot liewthinthe outline of the Hunter Msener Vst Lhit,
this commngling has entitled you to share proportionately wth
all owers in Section 7 insofar as the tracts are wei ghted
w thin the individual secondary recovery units. If this is not
a correct reading of the Decision, we would appreciate further
clarification. If thisis correct, we assune this al so neans
that the BLMonly owns a conmingled interest in the Hiunter
Msener Lhit. |If this were the case, the MV has been
i nproperly paid revenues fromPetroGorp s Huinter Msener Lhit.
Instead of the MMB being paid for its interest wthin the
Hinter Msener Lhit outline, the interest shoul d have been
substantially diluted to account for the conmingling wth all
owers wthin Section 7. Uhder your scenario, the MV has been
grossly overpai d because revenues fromthe Hinter Msener Uhit
are naterial ly nore significant than those generated fromthe
Hinter Msener Vést Lhit. The MV has been overpai d $37, 000
since the inception of the Huinter Msener Lhit, and under your
formul a, as we understand it, they woul d have been due | ess
t han $600.

(NA at 1.) PetroGorp states that the Lhit Agreenent was approved by BLM
by letter dated Gctober 19, 1994, and the unit was desi gnated GKNV 75408X
Id. at 2. Inthe BLM"Approval -Certification-Determnati on" acconpanyi ng
this letter, PetroCorp points out that paragraph Ctherein states:
"Certify and determine that the drilling, producing, rental, nmninum
royalty and royalty requirenents of the Federal |ease or | eases conmitted
to said agreenent are hereby established, altered, changed, or revoked to
conformw th the terns and conditions of the agreenent.” (NA at 2,
quoting BLM Certification.) PetroGorp notes that the Lhit Agreenent
defines a Royalty Qawner in sec. 1.7 as: "Royalty Oaer neans an owner of
an interest in any portion of the Lhitized Substances or proceeds t hereof
other than that of a Wrking Interest Gwer." |d. Additionally, PetroQorp
states that under the Lhit Agreenent, Article Il11, Geation and Hfect of
Lhit, states:

Subject to the provisions of this A an of ULhitization,
al Ol and Gas Rghts of Royalty Oaners in and to the | ands
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described in Exhibit "B', and all Ql and Gas R ghts of Vérki ng
Interest Ganers in said lands, are hereby unitized insofar as
the respective QI and Gas Rghts pertain to the Lhitized
Formation, so that Lhit Qperations nay be conducted as if the
Lhitized Formation had been included in a singl e | ease executed
by all Royalty Oaners, as Lessors, in favor of all Vérking
Interest Ganers, and as if the | ease had been subject to all of
the provisions of this PFan of Lhitization.

Id., quoting Acticle Ill, 3.1, Ol and Gas Rghts Lhitized, at p. 3 of Lhit
Agr eenent .

PetroQorp argues that by accepting the Lhit Agreenent wth the
Approval -Certification-Determnation quoted above, BLMhas unconditional |y
accepted and adopted the Lhit Agreenent. |In that regard, PetroCorp urges,
nei t her Ckl ahoma Corporation Gormission Qder No. 384429 that established
the Hunter Msener Lhit, nor the Lhit Agreenent acknow edges a benefi ci al
royalty interest in any royalty interest or working interest owner of the
Hinter Msener Wst Lhit. Id. In sum PetroCorp asserts: "Royalty owners
nust own an interest wthin the respective tracts |located wthin the unit
outlines, and in adopting the Lhit Agreenent, the BLMhas agreed wth
sane.” |d.

In his brief (Brief) dated Septenber 3, 1997, Davis states that while
he has been ordered by BLMto report Msener Fornation production fromthe
Burl #1-7 well, whichis awell wthin the privately owned Hinter M sener
Vst Lhit, BLMowns no interest in that unit and can only nake this claim
as aresult of the original CAwhich covers all of sec. 7. (Brief at 1.)
Moreover, Davis urges: "The BLMtakes the position that royalty paynents
are due as aresult of the CA yet the BLMtakes the position they have no
obligation to share royalties received fromthe Huinter Msener Lhit wth
the other owners in section 7, outside that unit." 1d.

Davis argues that the Lhit Agreenent supersedes prior voluntary and
i nvol untary communi ti zation agreenents and creates a new formul a for
paynent of royalties. In effect, Davis clains:

The approval of the Plan of Whitization effectively
rendered QKNW5348 (CA) ineffective as to the M sener
formation. It is inpossible for the BLMto concl ude they are
entitled to the royalty fromthe Huinter Msener Lhit free from
the clains of the other royalty owers in Section 7 and out si de
the Hunter Msener Lhit, while attenpting to enforce a clai mon
royal ties fromthose sane persons.

Id. at 2
Inits Response, BLMstates, in pertinent part:

In all cases in which a secondary recovery unit is
approved for a zone or formation involving jurisdictional |ands
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nmanaged by the TFO[Tulsa FHeld Gfice] already in a CA
covering the sane zone or formation, it is policy to keep the
CAintact. This protects the correlative rights of all parties
to the CA

Each approved secondary unit delineates howthe total
production fromthe unit wll be allocated or distributed. The
equity formula in the unit agreenent determnes this
participation factor for each unit tract. This participation
factor determines the fraction of the total unit production
each tract receives, regard ess of where in the unit it is
actual | y produced.

Under this policy, a secondary recovery unit agreenent
allocates the appropriate fraction of total production,
regardl ess of where produced wthin the unit, to each unit
tract according to the unit allocation formul a and
participation factor. The total of all production, whether
produced froma CA or allocated to any tract covered by a CA
from ANY source what soever is considered comunitized
production, and is further distributed according to the CA
i nvol ved.

* * * * * * *

It isimateria which wells wthin the two units or the
CA actual |y produce fromthe Msener Fornmation. The total
production fromeach unit is distributed to unit tracts
according to the individual unit agreenent. The unit
agreenents are "blind" as to origin of production, and wells
lose their ability to be distinguished individually. Any
M sener production allocated to sec. 7 fromany source
what soever is production covered by CA GKNW5348. It is
necessary that production for a CA be reported under a well or
wells. The selection of the Burl No. 1 Véll is for production
reporting purposes only. * * * To reiterate, the instant case
nei ther establishes new policy nor alters existing TFO poali cy.

(Response at 3-4.)

The bedrock i ssue underlying the position advanced by each of the
parties is whether and to what extent BLMhas di scretionary authority to
disregard the specific reporting provisions of a BLMapproved unit
agreenent for secondary recovery wthin one geol ogi c fornation, and denand
that the parties followthe reporting requirenents found i n a superseded CA
negotiated for prinmary recovery fromeight separate fornations includi ng
the fornmati on fromwhich the secondary recovery is being realized. Inits
March 19 and 21, 1997, orders, BLMrequired that PetroGorp and Davis, the
unit operators wthin sec. 7, report secondary recovery production fromthe
Hinter Msener Fornation as if the two units were one unit (i.e., part of
the sane CA as during prinmary recovery), notw thstanding the facts that
the lands and the substances each unit yields are not coomtted to the
other unit, and that the Lhit Agreenent for the Federal |ands was approved
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and ratified by BLM The Gctober 19, 1994, BLMletter accepting the Lhit
Agreenent (Qct. 19, 1994, Letter) states: "The Federal |ease or |eases
coomitted to said agreenent are hereby established, altered, changed, or
revoked to conformwth the terns and conditions of the agreenent.” (QCct.
19, 1994, Letter at 2, para C)

The only BLMexpl anation for this repudiation (i.e., that the Uhit
Agreenent reporting requirenents be ignored) in the Oders to Report was
the statenent that

it isthe position of the BLMthat, notwthstanding this term
inorder to protect the correlative rights of all parties
signatory to a preexisting agreenent now covered by anot her
agreenent, that the preexisting agreenent (QNW5348) continues
infull force and effect, as though the units did not exist.

(March 19, 1997, Qder to Report at 1.) There was no explanation in the
March 19 or March 21, 1997, orders, or in the BLMResponse to appel | ants'
pl eadi ng, of how correlative rights of any of the parties to the CA were
threatened by the Lhit Agreenent, or any explanation of what, if any,
condi tions had changed between 1994 and 1997 whi ch might justify

repudi ation of a reporting provision of an agreenent specifically approved
by BLM Mreover, there has been no assertion by any other |essee, and no
show ng by BLM that drai nage on other | eases represented in the original
CAis threatened by PetroGorp' s secondary recovery effort. In fact, the
collateral rights that coul d nost reasonably be threatened are those
represented by WlliamH Davis, and Davis has chall enged BLMin its
repudi ation of the reporting provisions in the 1994 unitization agreenent.

[1] The Secretary's authority to permt agreenents for the purpose
of conserving natural resources and col | ectively engendering production
froma prospectively productive oil and gas field | ocated on public |ands
is found inthe Mneral Leasing Act, at 30 US C ' 226(nm) (1994). 1/ The

1/ Section 226(nm) (fornerly 226(j)) provides, in pertinent part:

"For the purpose of nore properly conserving the natural resources of
any oil or gas pool, field, or like area, or any part thereof * * *
| essees thereof and their representatives nmay unite wth each other, or
jointly or separately wth others, in collectively adopti ng and operating
under a cooperative or unit plan of devel opnent or operation of such pool,
field, or like area, or any part thereof, whenever determined and certified
by the Secretary of the Interior to be necessary or advisable in the public
interest. The Secretary is thereunto authorized, in his discretion, wth
the consent of the hol ders of |eases involved, to establish, alter, change,
or revoke drilling, producing, rental, mininumroyalty, and royalty
requi renents of such | eases and to nake such regul ations wth reference to
such leases, wth like consent on the part of the | essees, in connection
wth the institution and operation of any such cooperative or unit plan as
he may deemnecessary or proper to secure the proper protection of the
public interest."
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Lhit Agreenent draws significantly fromthe nodel unit agreenent, which is
set out at 43 CF. R ' 3186. 1.

In our reviewof the effect of BLMs repudi ati on of the previously
approved reporting requirenents wthin the 1994 Lhit Agreenent, we |l ook to
Federal contract law Qontracts approved by the Secretary are subject to
the sane rules of interpretation as are contracts between private parti es.

Asarco Inc., 116 IBLA 120, 126 (1990), and cases there cited. Federal
law which controls the construction of Federal contracts, follows
principles of general contract law Id. A prinary task of contract
interpretation is to ascertain the intent of the parties fromthe | anguage
of the contract and the circunstances under which it was nade by giving
contract provisions their natural and nost commonly under stood neani ng.
Gbbs v. Ar Ganada, 810 F.2d 1529, 1533 (11th dr. 1987). The plain and
unanii guous neani ng of a witten agreenent controls unless there is clear
evi dence of contrary intent. Pennsylvania Ave. Devel opnent Gorp. v. (e
Parcel of Land in DC, 670 F.2d 289, 292 (DC dr. 1981).

The Lhit Agreenent at issue here unanbi guously states at Article |11,
Ceation and Efect of Lhit, sec. 3.1, Al and Gas Rghts lhiti zed:

Subject to the provisions of the Pan of Lhitization, all QI
and Gas Rghts of Royalty Oamners in and to the lands descri bed
in Exhibit "B', and all Gl and Gas R ghts of Vérking Interest
Owers in and to said | ands, are hereby unitized insofar as the
respective Ql and Gas Rghts pertain to the Lhitized
Formation, so that Lhit Qperations nay be conducted as if the
Lhitized Formation has been included in a singl e | ease executed
by all Royalty Oaners, as Lessors, in favor of all Vérking
Interest Oaners, and as if the | ease had been subject to all of
the provisions of this PFan of Lhitization.

(Lhit Agreenent at 3.) Mreover, BLMs unconditional acceptance of the
Lhit Agreenent is evidenced by its Approval -Certification-Determnation
docunent signed on Qctober 19, 1994.

[2, 3] Therefore, we nust examne BLMs authority to unilaterally
reformthe Lhit Agreenent to include reporting requirenents not present
therein, and, in effect, direct the operator to pay benefits fromthe
Hinter Msener Wst Lhit, by forcing a commngling of production reporting
as existed under the CA In Shannon Q| (., 62 |.D 252, 255 (1955), it
was held that the Secretary of the Interior has no authority to reforma
unit agreenent, previously approved by hi mpursuant to the provisions of
the Mneral Leasing Act, to include |and not conmtted to the unit
agreenent. In that case, unlike the circunstances here, |and was omtted
fromthe Lhit Agreenent through error. The Shannon opinion held that only
the parties could reformthe agreenent to state their true intentions in
the matter if, infact, it was their understanding that the tract in
question shoul d have been coomtted to the agreenent. Id.
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The 1994 Lhit Agreenent provides that unit production may not be
allocated to land not coomitted to the unit. The opposite is al so true.
Article 1 of the Lhit Agreenent defines "unitized fornation" as | and
"underlying the unit area.” Aticle 5 of the Lhit Agreenent |imts tract
participation in allocation of all unitized substances to owners of tracts
of land wthinthe Lhit. (Secs. 5.1; 5.2.) Lands not coomitted to the
Lhit have, by the terns of the Lhit Agreenent, no relationship to
production fromthe unitized lands. S nce the private Huinter M sener Vést
tract insec. 7is not coomtted to the Lhit Agreenent, the Hinter M sener
Lhit Qperator is not required to allocate production under the agreenent,
unless it is inproperly draining Federal |easehol ds, as addressed bel ow

BLMis apparently arguing, although wthout specificity, that it nay
pursue a renedy to prevent drai nage fromother fornations in the original
CA wthout providing any evi dence what soever that any well wthin the
private Huinter Msener Wst Lhit is draining a Federal |ease. Federal
regul ati ons pertaining to drai nage set forth the requirenents outlined in
Nol a Gace Ptasynski, 63 | BLA 240, 252-253, 89 |.D 208, 215-216 (1982), in
which a lessee wll be required to protect Federal |ands fromdrai nage to
the extent that a reasonably prudent operator would do so, after notice to
the | essee that BLMhas determined the | ands are being drai ned, and that
offset drilling or conpensatory royalties are required. See Bruce
Anderson, 80 IBLA 286, 299, 91 I.D 203, 211 (1986); Qulf Ol Exploration &
Production ., 94 IBLA 364, 372 (1986). The record contai ns no evi dence
that BLMhas determined that any Federal |ease wthin the original CAis
bei ng drai ned by the secondary recovery effort in the private Hinter
Msener Wst Lhit, or that BLMhas provided any notice to PetroCorp to
protect against drainage wthinits portion of the Hunter Msener Sand
Formation represented by the Lhit Agreenent.

Because BLM has nade no determination that drainage is actually
occurring, as required by Nola Gace Ptasynski, supra, the Departnent is
entitled to no revenue froman uncoomtted private tract | ocated adj acent
toaunit area. See Bruce Anderson, supra. In Anderson, we held that
unl ess there were an approved communitizati on agreenent covering the |and
at issue, the Lhited Sates coul d nake no cl ai mupon production wthin the
drilling unit where the well was not |ocated on Federal |and, because

[i]n the absence of an approved communiti zation agreenent, the
Federal Governnent has no claimto its pro rata royalty from
production of the O shen #1-17 well, since the Sate' s pooling
order is ineffective as to the Federal royalty interest absent
the expressed consent of the Lhited Sates. Nor could the
Lhited Sates sustain a claimfor conpensatory royalty for the
royalties earned prior to | ease expiration since * * * the

| essee would not be liable for any such royalties at the tine
the | ease expired, absent his expressed commtnent to tender
the same. Thus, it would seemthat the Lhited Sates has | ost
any claimto royalties earned by production fromthe O shen #1-
17 wel | .
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80 IBLA 301-02, 91 1.D 211-12. That reasoning applies to this case. The
original 1991 CA was superseded by the 1994 Lhit Agreenent which
specifically states that its terns apply. It is nowtoo late for BLMto
alter the unit operating agreenent by inserting a new provision into the
agreenent after it has becone effective, absent sone showng that its
requi renent to preserve the Federal land wthin the Huinter Msener Uhit
fromdrainage is inplicated. A this point, BLM|acks authority to attenpt
to nodify the agreenent so as to condition terns upon which the reporting
requirenents are established. Qnsequently, BLMs attenpt to condition the
terns whi ch establish the production reporting requirenents nust be
reversed. See, e.g., ors Energy ., 110 I BLA 250, 259 (1989).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis rever sed.

Janes P. Terry
Admini strative Judge

| concur:

R W Millen
Admini strative Judge
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